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CEDARBAUM, J.

Def endants the City of New York, the City of New York
Depart ment of Social Services, Hunman Resources Adm nistration
(“HRA™), Child Welfare Adm nistration (“CWA"),* Robert Little,
sued in his official capacity as Commi ssioner of the CMW and in
hi s personal capacity,? Dol ores Perry, sued in her official
capacity as a CWA caseworker and in her personal capacity
(collectively, “the municipal defendants”), and Father
Fl anagan’ s Boyst own (“Boystown”) nove for sunmary judgnment on
plaintiff Stephanie Bruker’s second anended conplaint. Bruker
noves for partial sunmary judgnment and for several other forns of
relief. The conplaint alleges that defendants viol ated Bruker’s
free exercise right under the First Anendnent when they pl aced
her daughter Elianne in foster care with deliberate disregard for
the fact that nother and daughter were Jewi sh. The conpl ai nt
al so all eges other violations of federal and state |law.  Bruker
has rai sed i ssues of fact wth respect to whet her defendants

Perry and Boyst own nmade reasonable efforts to accommbdat e

! The Child Welfare Adm nistration is now called the
Adm nistration for Children’s Services. Since the second anended
conplaint uses the fornmer title, that title is used throughout
t hi s opi nion.

2 Conmmi ssioner Little died in 1999. Fed.R Cv.P. 25(d)(1)
provi des that the death of a public official sued in his official
capacity causes the automatic substitution of his successor as a
party. This opinion will continue to refer to defendant Little
with respect to the official capacity suit because all parties
have continued to do so.



El i anne’ s religious upbringing. However, Bruker has failed to
show t hat the renmi ni ng defendants can be held |iable for the
actions of these defendants, or that any defendant is responsible
for the other alleged violations of Bruker’s rights.

Accordi ngly, Bruker’s notion for sumrary judgnent is denied, and
defendants’ notions are granted in part and denied in part, for

t he reasons which foll ow.

BACKGROUND

| . Procedural History

Bruker commenced this action on June 8, 1993. She filed the
original conplaint in her own behalf and in behalf of her m nor
children, Elizabeth-Ann Marcovitz (“Elianne”), born June 5, 1978,
and Allison Natalie Marcovitz (“Allison”), born Novenber 11,
1976. The conpl ai nt named the nuni ci pal defendants as well as
the Catholic Hone Bureau (“CHB’), a private foster care agency.
The case was placed on the suspense docket at plaintiff’s request
on January 20, 1994. On June 5, 1998, the case was restored to
active status. Bruker filed an anended conpl aint on June 1,

1999. Because her daughters had becone adults, the anended
conpl aint asserted only Bruker’s clainms. Bruker added several
def endants: Mayor Rudol ph G uliani; Deputy Mayor John Dyson;
Marva Livi ngston Hanmons, Conm ssioner of the HRA; Katherine

Kroft, Executive Deputy Conm ssioner of the HRA;, and Boyst own.



Al'l of the defendants except Boystown noved to dism ss the
anended conplaint. That notion was granted in part and denied in

part in an opinion dated March 31, 2000. See Bruker v. City of

New York, 92 F. Supp. 2d 257 (S.D.N. Y. 2000). The conpl aint was
di sm ssed against Guliani, Dyson, Hammons, Kroft, and the CHB
and dism ssed in part against the remaini ng def endants.

After discovery, Bruker sought leave to file a second
anmended conplaint in order to add a substantive due process claim
and clains of tortious interference with custody, fraudul ent
conceal ment, and the “tort of outrage.” WMagistrate Judge Pitnman,
to whom the case had been referred, denied plaintiff |eave to add
these clains in an opinion and order dated January 31, 2003. See

Bruker v. Gty of New York, 93 Cv. 3848, 2003 W 256801

(S.D.N.Y. Feb. 4, 2003). However, he permtted her to anmend the
conplaint to add facts |learned in discovery and to repl ead the
outrage claim(which he construed as a claimof intentional
infliction of enpotional distress) with greater particularity.
Bruker filed a second anended conpl aint on February 10,
2003. Defendants nove for summary judgnent on the follow ng

counts:?®

’ Count One is a substantive due process claimwhich was
di sm ssed on March 31, 2000. See Bruker, 92 F. Supp. 2d at 267-
68. Count Two is the substantive due process cl ai mwhich Judge
Pitman denied plaintiff |eave to plead. Bruker’s notion to anmend
the conplaint to include these clains is discussed at the end of
t hi s opi nion.



Counts Three and Four allege that defendants willfully
pl aced Elianne in a non-Jew sh hone, failed to supervise
Eli anne’s religious practices there, and failed to transfer her
to a Jewi sh home. Wile Bruker articul ates these as separate
clainms of violation of her free exercise and substantive due
process rights under the Constitution, they are based on the sane
actions and wll be analyzed as a single free exercise claim

Count Five alleges that defendants violated Bruker’s
substantive due process right to famly privacy and
confidentiality by publicizing the neglect petition filed agai nst
her to the nedia and to Elianne’s attorney.

Count Six alleges that the nunicipal defendants viol ated
Bruker’s procedural due process right by failing to give her a
hearing before renoving Elianne from her custody. This claim
survived defendants’ notion to dismss, but was limted to a
claimof injury to plaintiff’s liberty interest occurring in the
peri od between Elianne’s renoval and the post-deprivation hearing
which plaintiff received. Bruker, 92 F. Supp. 2d at 267.

Bruker al so contends that defendants are liable for
intentional infliction of enotional distress, negligence, gross
negl i gence, negligent supervision, negligent training, and

negl i gent hiring.



1. Facts

Foll ow ng are the facts which defendants offer in support of
their notions for summary judgnent. Evidence offered by Bruker,
and Bruker’s objections to defendants’ evidence, are included
where rel evant.

Soneti me before March of 1992, Bruker and her two adopted
daughters, Allison and Elianne Marcovitz, noved fromtheir native
Canada to the Bronx. Between March and May of 1992, three
Reports of Suspected Child Abuse or Maltreatnent were filed with
the New York Central Register of Child Abuse and Maltreatnent.*
A CWA casewor ker, defendant Perry, was assigned to investigate.
In the course of the investigation, Perry spoke with Elianne, but
never with Allison. She attenpted to speak with Bruker, but
Bruker said that she would speak with the CWA after she returned
froma trip with Allison to Canada. Perry’'s notes indicate that
CWA caseworkers spoke with the girls’ psychiatrists, a friend of
the famly, and the sources of the reports.

At the end of April, Bruker agreed to voluntarily place
Allison in foster care. She stipulated, in the Voluntary
Pl acement Agreenent she signed, that Allison was to be placed in

a foster home only through Jewish Child Care (“JCC’), a Jew sh

4 Bruker disputes the veracity of these reports, but does
not dispute that the reports were actually filed.
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foster care agency.®

After the third report was filed, Perry met with Elianne and
observed scratches and slight bruises on her. Elianne told Perry
she was trying to work things out with her nother and that she
did not feel that she was in danger. On May 26, Allison was
hospitalized after attenpting suicide. That sane day, Perry
sought | egal assistance in order to file a neglect petition.

On June 5, 1992, the CWA filed two petitions in the Famly
Court. The petitions recounted the three abuse reports and
Al lison’s attenpted suicide, and sought the protection of the
court for the children. Judge Cra Martinez signed an order
placing the children in the custody of the CWA. However, neither
child was renoved from Bruker’s custody at that tine.

El i anne and Bruker appeared in court on June 9, 1992.
El i anne stated, through her |aw guardian, that she did not w sh
to return home with her nother. Her |aw guardi an proposed that
she enter foster care. Bruker’s attorney responded as foll ows:

| see no reason for [Elianne] not to return hone,
al t hough as she is of age to nake her own

> Bruker noves to strike the Voluntary Placenent Agreenent
from defendants’ exhibits, claimng that it has been falsified.
Specifically, Bruker alleges that she agreed to a limted
pl acement of Allison in foster care, but that the formsubmtted
by defendants indicates an “indefinite placenent.” The rel evance
of the alteration -- if it is an alteration -- to the issues in
di spute is not apparent. The agreenent itself is inportant
evi dence that the CWA and Perry knew that plaintiff sought a
Jewi sh honme for her children. Accordingly, plaintiff’s notion to
strike is denied.



determ nation, at this point . . . | understand that

she will meke that determ nation, although | would

request a 1028 hearing, and if necessary, we will go

forward with that. . . . | would also |let the court

know that the child, Elliane [sic], is under

psychiatric care. She’s in the mddle of her exans in

school, and that any placenent nust take that into

consideration, that | expect all her exam nations shal

be taken on tinme, that she will go to the sanme school

i f possible, so that she can finish her senester, and

al so that she continues under psychiatric care that

she’ s now getting.

After further discussion anong the parties, the court
remanded both children to the custody of the CM and ordered that
El i anne continue attending her school in the Bronx for the
bal ance of the senmester. Specifically, the judge stated: “Renmand
to CS.S. . . . of Elliane [sic] as well as Allison, pending any
ot her appropriate notifications of voluntary placenent. The
child Elliane is ordered to attend Juni or H gh School 141 until
conpl etion of the school year.”

It is unclear whether defendants sought a Jew sh hone for
El i anne on the day she |left her nother’s custody. Elianne
testified during her deposition that Perry asked her whether she
wanted to be placed in a Jewi sh honme and i nfornmed her that the
CWA was having a difficult time finding one. Elianne told Perry
it was not inportant. But Perry testified in a Famly Court
heari ng that she understood that she was to find Elianne a hone
in the Bronx so that Elianne could continue to attend her school,

and did not learn until the next day that Bruker required a

Jewi sh hone for Elianne. This testinony is flatly inconsistent
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with Perry’s deposition testinony, in which she states that she
becanme aware that Bruker required a Jewi sh foster hone for
El i anne because Bruker said so in court on June 9.° Finally,
there is no question that Perry, as the famly' s caseworker, was
aware of Allison’s voluntary placenent, which the parties agreed
was to occur only through a Jew sh agency.

It is undisputed that on the evening of June 9, the CWA
pl aced Elianne in the honme of Susan Savoca via the CHB. Savoca
is Catholic. The parties do not dispute that Savoca was i nforned
that Elianne was Jewi sh and was infornmed that one of her
obligations as a foster nother was to protect the religion of the
child placed in her care. Elianne testified at her deposition
that Savoca never went to church, only spoke about Catholicism
with Elianne in response to the girl’s questions, and never told
El i anne how i nportant her religion was to her. Bruker offers
evi dence whi ch shows that Susan Savoca requested a Catholic child
when she becane certified as a foster parent. Savoca stated that
she coul d consider other religions, but would be nost confortable

protecting the faith of a Catholic child. Bruker also disputes

¢ Bruker nobves to strike the deposition testinony of Perry,
El i anne, and anot her w tness, Carolyn Novicoff, based on the fact
that defendants did not submt all of the exhibits used at the
depositions of these witnesses. Even if this were a cognizable
basi s upon which to strike exhibits offered in connection with a
summary judgnent notion, the purpose of plaintiff’s notion is not
clear, as Bruker herself has submtted copies of the sane
deposition testinmony with the exhibits attached. Accordingly,
her nmotion to strike is denied.



Elianne’s credibility, noting at |east one instance in which
El i anne admitted to lying in the Fam |y Court proceedings.

On June 11, 1992 the Fam |y Court conmenced a hearing
pursuant to N.Y. Fam |y Court Act 8 1028 to determ ne whet her
El i anne and Al lison should be returned to Bruker’s custody
pendi ng the outcone of the neglect proceeding. On June 17, the
court determned that returning the girls to Bruker’s custody did
not pose an immnent risk to their safety or health and ordered
that the girls be returned. The CM appealed this ruling, and
the Appellate D vision stayed the Famly Court’s order pending
the appeal. Bruker and the CWA subsequently agreed that the CWA
woul d wi t hdraw t he appeal and return Allison to Bruker’s custody,
provi ded that Bruker consented to Elianne’ s continued remand.

The CWA has a policy of requiring all of the foster care
agencies with which it contracts to provide for the religious
needs of the children referred to them regardless of the
religious affiliation of the agency itself. On June 26, after
El i anne conpl eted her final exam nations, Perry sent a witten
request to the CWA's Allocations Division, seeking a kosher
Jewi sh home for Elianne. On July 2, David Col dstein, one of
Perry's supervisors, directed Perry and others to nonitor the
CWA's progress in locating a kosher hone for Elianne and to
report that progress to himon a weekly basis.

Def endants provi de evidence that OHEL, a Jew sh foster care
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agency, received a referral, but needed proof that Elianne was
Jewish. An interview with OHEL was schedul ed for August 5.
Bruker contends that she, not the CWA, first contacted CHEL to
get the agency involved. A nmenorandum from Goldstein in
Elianne’s CWA case file indicates that plaintiff was involved in
soliciting OHEL’s participation in the case.

Def endants al so note that an appoi ntment was nade for
Elianne with the Bronx House in late June. Plaintiff produces a
letter fromthe Executive Director of the Bronx House, who states
that it is not and has never been a foster care agency.

In late July, Elianne told the CM that she wanted to stay
w th Savoca. According to Perry’'s notes, Elianne inforned the
casewor ker that while she woul d have been happy wth a Jew sh
home had she been placed in one initially, she was now unw | |ing
to | eave Savoca. On August 7, the CWA sought the opinion of
Eli anne’s therapist, Dr. Setterberg, as to whether Elianne should
be noved from her foster hone and whether noving her to a Jew sh
home woul d be harnful. 1In response, Dr. Setterberg and Elianne’s
ot her therapist, Dr. Kadish, noted: “To the extent that [Elianne]
views her Jewi sh identity as positive, a Jew sh placenent could
be constructive.” Dr. Setterberg also spoke with a caseworker at
OHEL, Esther Feuereisen, and stated that he believed that
transfer to an orthodox Jew sh honme would be harnful to Elianne.

Feuerei sen interviewed Elianne on August 12. Anong ot her

11



t hings, she noted: “In truth, [Elianne] has no interest in
Judai smor religion. She, however, acknow edges her Jew shness
and clainms to attend services at an orthodox synagogue with the
encour agenent of her Catholic foster famly.” Feuereisen
recommended that Elianne be “given a chance with a Jew sh
famly.” Feuereisen’ s notes indicate that she spoke with Perry
and Bruker on August 14. Both confirmed that the parties were
exploring a placenent for Elianne with an aunt in Canada and
woul d get in touch if placenent with OCHEL were still an option.
On August 18, Perry advised Judge Martinez that OHEL may have
found a suitable hone in New Jersey. However, Judge Martinez
woul d not accept a placenent outside New York, other than Canada.
On Septenber 2, 1992 Bruker filed an order to show cause in
the Fam |y Court, seeking an order directing the CWA to transfer
Elianne to a Jewi sh agency. The notion was granted. The CWA
then filed an order to show cause seeking to vacate the order
directing Elianne’s transfer. The CWA offered an affidavit from
Perry in which she stated that Elianne threatened to run away if
she was transferred from Savoca’s hone, and that Elianne and her
foster parent were attendi ng synagogue and observi ng Jew sh
dietary laws. After a hearing, Judge Martinez ordered that
El i anne be transferred to an agency run by persons of the Jew sh
faith as required by New York |law. The judge found that Savoca

“unfortunately displayed a woeful |ack of know edge with respect
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to Jewish dietary laws.” [In re Elianne Marcovitz, N-6300-1/92,

at 4 (Sept. 24, 1992). The court also determ ned that the foster
nother’s testinony “clearly indicates that she has not received
proper follow up guidance from Cat holic Hone Bureau nor from CWA
to support the preservation and protection of the child s
religious faith.” |1d. at 10. The court noted that after it
becane clear, contrary to Perry’s clains, that Savoca was not
foll owing Jewi sh dietary practices, the CWA argued that “it is
not realistic or practical for this foster nother to keep a
Kosher hone because ‘she is a Christian and she is sinply doing
her job.”” 1d. at 9. A followup order indicates that the court
determ ned that Perry had intentionally submtted a fraudul ent
affidavit when she affirnmed that Elianne was foll owi ng Jew sh
practices. The court also noted the aninosity Perry had

di spl ayed toward Bruker. The court ordered that Perry have no
direct contact with the child. Addendum Deci sion and Order, |n

re Elianne Marcovitz, N-6300-1/92 (Sept. 24, 1992).

The CWA appeal ed the order directing Elianne’ s transfer.
The Appellate Division granted a stay, but affirned the Famly

Court’s deci sion on Decenber 22, 1992. See In the Matter of

Elianne M, 592 N Y.2d 296 (1st Dep’'t 1992). Wen Elianne
| earned of the decision, she ran away from Savoca’ s hone.
Def endants offer evidence that in early January 1993, a

Modern Orthodox famly in Wiite Plains, the Gutermans, expressed
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interest in taking Elianne. Judge Martinez permtted a
homefi ndi ng. Bruker produces an affidavit from Mark Guterman,
who said that he and his wife contacted the CM after |earning
about Elianne on television. Two caseworkers visited them and
di scouraged them fromtaking Eli anne because she was “trouble.”
The CGutermans deci ded not to pursue the placenent.

Def endants’ records denonstrate that as of January 7, JCC
had | ocated no famly and OHEL had no famly in the Bronx. A CM
casewor ker spoke with Elianne about a home in Flushing on January
15. Elianne was not sure that she was interested, and did not
want a religious famly. On January 20, OHEL | ocated the Conet
famly, and interviewed the Conmets on January 21. On January 25
El i anne turned herself in to the CWA and was placed in the Conet
hone.

Bruker offers evidence which suggests that in exchange for
El i anne surrendering herself and living with the Conets, the CWA
agreed that Elianne could visit Savoca on weekends and after
school

Shortly after entering the Conet home, Elianne conpl ai ned
that she felt unconfortable in an orthodox hone. OHEL appears to
have found another honme in Riverdale, but Elianne would not go
t here because it was too close to Bruker. Elianne ran away from
the Conets on March 30 and went to Savoca’s honme. According to

notes in the CWA case file, Cynthia Schaeffel, an OHEL
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caseworker, inforned the CWA that it was difficult to place
Elianne with Jewish fam |ies because she refused to join in
religious activities.

El i anne was tenporarily placed with a New Jersey famly, the
Zechers, on approximtely April 1. As of April 6, OHEL had
several hones available in Manhattan, but they were all orthodox,
and Elianne had indicated that homes run by OHEL were “too
religious.” Judge Martinez agreed to permt Elianne to continue
to stay with the Zechers in New Jersey for the tinme being. On
April 14, OHEL advised the CWA that it only had orthodox foster
homes available. On April 23, OHEL sent an urgent request to

rabbis and placed an ad in the Jewi sh News seeking a Moddern

Othodox foster famly for Elianne. As of April 29, JCC had
| ocat ed one hone, but once again Elianne refused the placenent
because of its proximty to Bruker.

On May 6 Elianne was scheduled to be transferred fromthe
Zechers to the Swerdlick famly in Far Rockaway. However,
El i anne ran away when Perry and an OHEL worker attenpted to pick
her up at school to take her to the Swerdlicks. She appears to
have gone to Savoca.

OHEL eventual ly received twenty-one responses to its
advertisenment for a Jewish famly, but by June 15, it advised the
CWA that it had found no famly willing to accept Elianne. On

June 15 a group home called Celler House placed Elianne on its
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waiting list, but according to CM notes, Bruker did not want
El i anne pl aced there.

Because the court, OHEL, the CWA, and Bruker had grow ng
concerns about Elianne’s nental health, she was adnmtted to Four
W nds Hospital for an evaluation on June 17, 1993. Four W nds
eventual |y recommended a residential treatment program as the
best environnment for Elianne. In July, according to OHEL notes,
Bruker asked the hospital to keep Elianne for another nonth while
she sought a therapeutic boarding school. The CM sought
pl acenent for Elianne in group honmes while continuing to seek
pl acenment under a Jew sh agency. The Jewi sh Board of Fam |y and
Children’s Services had a group hone, called Brightwater, but
according to defendants’ notes, Bruker rejected the placenent.
JCC had no placenents avail able. OHEL asked to be relieved from
t he case in August because it had no appropriate placenents.

Only one group honme, the Edwi n Goul d Acadeny, had avail abl e
space. Elianne was placed there on Septenber 21, 1993.

Wiile at Edwin Goul d, Elianne indicated on the hone’s
“Spiritual Life Progrant sign-up sheet that she wished to attend
Cat hol i ¢ servi ces.

According to CWMWA notes, in October 1993 Edwi n Goul d i nforned
the CWA that it could not keep Elianne and recommended pl acenent
in a group home or foster honme through a Jewi sh agency. Notes in

the CWA case file reveal that the CWA spent several nonths
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searching for an appropriate facility for Elianne. The only hone
whi ch woul d take Elianne was Boystown. Elianne entered Boystown
on August 3, 1994.

Under its contract with the CWA, Boystown nust accept al
children referred to it unless it has a | ack of vacancies or
bel i eves that such placenment would be detrinmental to the child.
The contract states that Boystown can give no preferences on the
basis of religion and cannot refuse to provide services to any
child because of his or her religious background. Boystown
required its staff to ensure that each child in its care was able
to observe the religious practices specified by his or her
parents.

According to Carolyn Novicoff, who was Eastern Regi ona
Director of Boystown while Elianne was pl aced there, Elianne was
introduced to the local rabbi and encouraged to attend services
shortly after she arrived at Boystown. She was al so encouraged
to observe Jew sh holidays. Novicoff, who is Jew sh, stated that
she spoke with Elianne about Judai smon several occasions and
cel ebrated Jewi sh holidays with her. She also unsuccessfully
sought a Hebrew school for Elianne.

Elianne testified that Novicoff spoke with her constantly
regardi ng Judaism tried to teach her how to cook a Jew sh neal
and encouraged her to pursue Jew sh practices. She also

testified that she was given opportunities to attend shul and
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cel ebrate Jew sh holidays, but she chose not to. She testified
that no one di scouraged her from practicing Judai smor encouraged
her to practice Catholicism

El i anne attended Bi shop Loughlin Menorial H gh School from
the tenth through the twelfth grades. According to Novicoff,
whi | e Boystown was aware that this was a Catholic school, it
believed that religion classes were not conpul sory. Elianne took
areligion class in 10th grade and a “noral issues” class in 11lth
grade, and served as a religion assistant for an elective class
her senior year, after she had turned eighteen. Elianne also
testified that she participated in “Christian service,” an
aft ernoon vol unteer programin which students fed the honel ess.

Bruker offers the Bishop Loughlin Menorial H gh School 2001-
2002 student handbook, along with a letter fromthe assistant
princi pal of the school, who stated that this handbook is
substantially the same as the one in existence in 1994. 1Inits
“Statement of Phil osophy,” the handbook notes, anong ot her
t hi ngs:

Bi shop Loughlin Menorial H gh School is a Catholic high

school drawing its Christian perspective fromthe

D ocese of Brooklyn and the three-hundred year

Lasallian tradition of the Brothers of the Christian

Schools. This tradition values . . . the devel opnent

of caring relationships grounded in Christian val ues.

This tradition holds central the appreciation of each

student’ s uni queness and views the teacher as a

m nister of the Gospel. . . . Loughlin attenpts to

awaken in its students a set of values which is

mar kedl'y Christian and chal |l enges the materialistic
val ues of today’s society.
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Anong the “Goal s” of the school are to “[p]rovide religious
education which pronotes the nessage of the CGospel, teaches Roman
Cat holicismand respects other religious traditions.” The
handbook al so notes that the school “strive[s] to nmaintain and
pronote [its] Roman Catholic identity.”” Bruker also provides
the 1993-1994 Bi shop Loughlin Course Catal ogue, which contains
the followi ng description of “Religion 10,” the class Elianne
t ook her sophonore year

This course is for students who want to find God,

di scover thensel ves, begin to understand and relate to

others, and begin to | ook inside thenselves to find out

what they believe. You will have an opportunity to

| ook at the inportant questions in |ife and discuss

what is inportant in your life. W wll then try to

see how Jesus’ nessage deals with these questions. The

person of Jesus is our exanple of what it neans to be

human and hol ds the answers to life’'s questions. W

will try to understand who Jesus is for us today and

how his life and nessage are a part of our lives.

The catal ogue notes that this is a required course for al
sophonor e students.

On July 6, 1995, Judge Martinez concluded the factfinding on
El i anne’ s neglect petition with a determ nation that Elianne was

a neglected child. On Septenber 28, the judge determ ned that

El i anne shoul d continue in the custody of the CWA until her

" Bruker also includes in her opposition papers an
unattri buted quotation which indicates that many cl asses at the
school begin with a short prayer, that “Christ and H s Presence
are integral to every Loughlin day,” and that students are
“invited to join regular prayer groups and are prepared for the
sacranments of initiation.”

19



ei ghteenth birthday. Elianne remai ned at Boystown until that
time. Then she noved in with Savoca. Elianne converted to
Catholicismsone tinme after she turned ei ghteen. Bruker failed
to perfect her appeal of the neglect finding, and the Appellate

Di vi sion accordingly dism ssed the appeal on February 4, 1997.

DI SCUSSI ON

Def endants’ Mdtions for Summary Judgnent

A nmotion for summary judgnment should be granted when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law”
Fed. R Cv.P. 56(c). Wile a court nust view all of the evidence
in the light nost favorable to the nonnoving party and draw all
reasonabl e inferences in its favor,

[ T] he plain |anguage of Rule 56(c) nandates the entry
of summary judgnent, after adequate tine for discovery
and upon notion, against a party who fails to nmake a
showi ng sufficient to establish the existence of an

el enent essential to that party’ s case, and on which
that party will bear the burden of proof at trial. In
such a situation, there can be “no genuine issue as to
any material fact,” since a conplete failure of proof
concerning an essential elenent of the nonnoving
party’s case necessarily renders all other facts

i material .

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). “The nere

exi stence of a scintilla of evidence in support of the
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plaintiff's position will be insufficient; there nust be evidence
on which the jury could reasonably find for the plaintiff.”

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 252 (1986).

A. Free Exercise of Religion

Bruker contends that the municipal defendants violated her
free exercise right by placing Elianne in the home of a Catholic
who nade no effort to protect her religion; failing to supervise
Savoca' s adherence to Jew sh custons; failing to nove Elianne to
a Jewi sh hone; enabling Elianne to see Savoca whenever she w shed
i n exchange for turning herself in and nomnally living in a
Jewi sh hone; and pl acing Elianne i n Boyst own.

Bruker bases her free exercise clains agai nst Boystown on
Boystown’s initial acceptance of Elianne; its failure to place
El i anne in an environnment which fostered a Jewi sh way of |ife;
Boystown’s permtting Elianne unlimted access to Susan Savoca;
and Boystown’s enrol |l ment of Elianne in Bishop Loughlin Menori al

Hi gh School .

1. Applicable Legal Principles

The right to control the religious upbringing of one’s
children is a well-recogni zed conponent of the free exercise

right protected by the First Amendnent. See Pierce v. Soc'y of

Sisters, 268 U.S. 510 (1925); Wsconsin v. Yoder, 406 U S. 205
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(1972). “Although the right of parents to determne their
children’ s religious upbringing is limted when their children
are placed or taken into the custody of the state, parents’

wi shes with regard to their children’s religious training while
in state custody are afforded sonme constitutional protection.”

Bruker, 92 F. Supp. 2d 267; see also Wlder v. Bernstein, 848

F.2d 1338, 1346-47 (2d G r. 1988).

Wl der involved an appeal by several religiously affiliated
foster care agencies of the approval of a settlenent in a class
action suit brought by African-Anerican Protestant children who
claimed that New York’s foster care systeminfringed their free
exerci se and equal protection rights, and violated the
Est abl i shnent C ause and the Cvil R ghts Act. The settlenent
sought to ensure the placenent of children without religious or
racial discrimnation, and instituted a first-cone, first-served
policy for placenent “with a preference for religious matching
honored only to the extent that it does not give a child greater
access to a program appropriate for his needs over other children
for whomthe programis al so appropriate but who earlier becane
candi dates for placenent.” 1d. at 1344. The appellants argued
that this policy would violate the free exercise rights of
parents and children by reducing the frequency of in-religion
pl acenments. See id. at 1345. The Second Circuit approved the

settlement. While noting that the new policy would likely have
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the effect that appellants feared, the Court noted: “So |ong as
the state namkes reasonable efforts to assure that the religious
needs of the children are nmet during the interval in which the
state assunes parental responsibilities, the free exercise rights
of the parents and their children are adequately observed.” |[d.
at 1347.

Few courts since WIlder have dealt with parents’ clains that
t he governnent had failed to protect the religion of children

placed in foster care. |In Pfoltzer v. County of Fairfax, 775 F

Supp. 874 (E.D. Va. 1991), aff’'d, 966 F.2d 1443 (4th CGir. 1992),
a nother filed suit on behalf of herself and her three m nor
children, claimng that the children were prevented from
practicing Roman Catholicismafter being renoved fromtheir hone.
Drawi ng heavily on Wlder, the court observed that when a child
is placed in foster care, “the state cannot reasonably be
expected to duplicate the standard of religious practice in the
parents’ honme or satisfy the parents’ every request with respect
to the children’s religious instruction. . . . Wile a state
shoul d attenpt to accommbdate parents’ religious preferences in
selecting a foster care placenent, such effort need only be
reasonable.” [d. at 885. The court granted the defendants’
notion for summary judgnent, concluding that while the plaintiffs
had failed to offer any significant evidence to substantiate

their clains, the defendants established that two of the children
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had actually been placed with Catholic foster parents, and that
all foster parents received instruction and a handbook concerni ng
how t o accommpdate the religious beliefs of their foster

children. See id. at 886. Two of the children attended church
regularly, and one attended Catholic instruction classes and nade
his First Communion while in foster care. The other child chose
not to attend classes. The foster parents of the third child
coul d not take her to church because she had behavi oral probl ens.
See id. “[While the children m ght not have attended Catholic
Mass or religious instruction classes with the frequency they

m ght have had they been living with their nother, they were not
restricted in their religious beliefs and practices.” 1d.

In Wal ker v. Johnson, 891 F. Supp. 1040 (M D. Pa. 1995), the

not her of two children placed in foster care conpl ained that the
agenci es and individuals responsible for the placenent had

viol ated her free exercise right because her children were placed
in a Protestant hone and forced to attend church. On the
defendants’ notion for sunmary judgnment, the court noted that at
the tinme of placenent the nother had clainmed to be agnostic, and
only later infornmed the foster care agency that she was Jew sh
See id. at 1045-46. However, the court assuned that her
religious beliefs were sincerely held. [d. at 1047. The court
found that the foster famly had given the children food supplied

by their nother for Passover but had not attenpted to instil
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Jewi sh teachings in them The children did acconpany their
foster parents to church. However, the court granted the
defendants’ notion, holding that “[i]t is appropriate, when the
initial placenment is made, to give sonme weight to the child s
and/or the parent’s religious background and place himor her in
a setting consistent with that background, [but] that concern

may be overridden” by the best interests of the child. 1d. at
1048. One of the children had serious nedical needs which
required a famly trained in CPR who |lived near a hospital. The
only fam |y capable of neeting these needs was the famly with
whi ch the children were placed. The court also noted that a
transfer would effect a serious disruption in the lives of the
children. [d. at 1049.

Because Wl der announced only a general rule, and the facts
of Pfoltzer and Wal ker vary significantly fromthis case, these
cases do not provide a great deal of concrete guidance. They do
i ndi cate that the reasonable efforts the state nust make to
accomodate the child' s (and the parent’s) religious needs should
i nclude placing the child with a famly of the sane religion when
doing so is practicable and in the child s best interest (which
woul d nean that such a famly is available and can acconmmobdat e
any other needs that the child m ght have) and ensuring that the
foster famly is instructed regarding the child s religious

needs. In addition, to be reasonable, a state’s efforts should
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al so include sone neasure of supervision of the foster famly’s
success in enabling the child s religious practices, particularly
if an in-religion placenent is not possible.

Wth these general precepts in mnd, each of Bruker’s
specific conplaints with defendants’ actions is discussed bel ow.

2. Merits of Bruker’'s d ains

a. The Pl acement of Elianne with Savoca and the CWMW' s
| nstruction and Supervi sion of Savoca

Bruker’s first conplaint is that the nunicipal defendants
del i berately disregarded her religious beliefs by placing Elianne
wi th Savoca. There is no question that Perry knew or should have
known at the tinme of Elianne’s remand that Bruker was Jew sh and
that Bruker had permtted her ol der daughter, Allison, to be
voluntarily placed only through a Jewi sh organi zati on. Bruker
has rai sed a genui ne issue of fact as to whether Perry nade any
effort to find a Jewi sh hone for Elianne on June 9, 1992.

Def endants contend that the court ordered the CWA to pl ace

El i anne near her school in the Bronx. This is inaccurate -- the
court ordered Elianne to attend the sanme school, but said nothing
about where she should be placed. At any rate, requiring that

El i anne remain in the Bronx woul d not have relieved the CM of
its obligation to attenpt to find a Jewi sh honme for her there.

The Fam |y Court’s ruling, affirnmed by the Appellate
Di vision, supports an inference that the municipal defendants

made little or no effort to instruct and supervi se Savoca
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regardi ng Jewi sh custons or to ensure that she was being
appropriately instructed and supervised by the CHB. Defendants
of fer no evidence to the contrary.

| nst ead, defendants appear to argue that Bruker’s religious
beliefs are not sincerely held. They offer some evidence, based
primarily on Elianne’s deposition testinony, that Bruker did not
have traditional Sabbath dinners on Friday night and that the
famly did not eat exclusively in kosher restaurants when they
dined out. Defendants also note that Bruker enrolled Elianne in
a Catholic grade school in Mntreal when she was in fifth grade.
Bruker offers an affidavit fromthe principal of that school, who
states that the school is not affiliated with a Catholic diocese
and exenpts students from Catholic practices and cerenoni es upon
their parents’ request. Defendants do not dispute that the
Fam |y Court found Bruker to be sincere in her beliefs, and that
there was no question at the time of Elianne s placenent that
El i anne was a practicing Jew. Defendants have offered no basis
for concluding that Bruker’s religious beliefs are not sincere.

Def endants al so contend that Elianne was sufficiently mature
to make her own choi ces regardi ng what religion she chose to
practice. Defendants are correct that courts have held in sone
cases that mature minors have the right to pursue their “own
choice of religion regardless of parental attenpts to exercise

their Constitutional right to raise their children in their own
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faith.” Whalen v. Allers, 302 F. Supp. 2d 194, 204 (S.D.N.Y.

2003). However, defendants have offered no evidence that Elianne
was of sufficient maturity to nake that choice. |ndeed,

def endants’ own evidence paints a portrait of an extrenely
troubl ed adol escent with conpl ex enotional and psychol ogi cal

probl ens. Defendants have accordingly failed to show that this

i ssue can be resolved on a notion for sunmary judgnent.

Def endants al so argue that Perry had a good-faith belief in
the truthful ness of what Savoca and Elianne were telling her, and
that belief was sufficient to fulfill the Gty s obligations
under Wlder. This is unpersuasive for several reasons. First,
def endants do not explain why such a good-faith belief is
sufficient in the face of Bruker’'s evidence that Savoca was a
practicing Catholic who had told the agency which certified her
that she woul d be nore confortable protecting the faith of a
Catholic child. Wen the state is not successful in placing a
child with a famly of the same religion, its duty to nake a
reasonabl e effort to ensure that the child s practices are
protected nust involve closer supervision than where an in-
religion placenent is made. Such oversight is all the nore
i mportant when the child is placed with a fam |y which expresses
a lack of confidence with respect to its ability to protect the

child s religion
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Second, defendants cannot escape the fact that the Famly
Court found Perry to have submitted fal se information regarding
El i anne’ s religious practices, which calls into serious question
the credibility of Perry' s version of events. Finally, Bruker
of fers evidence that Perry displayed great aninosity toward her
in the course of the Fami|ly Court proceedings. Specifically,
Bruker’s Fam ly Court attorney, Lauren Abranmson, testified at her
deposition that Perry was abusive in her | anguage and physically
t hreat ened Bruker at one point. The Famly Court also noted this
aninmus in the order which renoved Perry fromdirect contact with
El i anne.

Wl der does not require in-religion placenments in al
circunstances. But it does require, as a first step, that the
state make an attenpt to find such a hone. |If that attenpt is
unsuccessful, the state nmust neke sone effort to instruct and
supervi se the foster parent. Bruker has offered sufficient
evidence that Perry did little or nothing to ensure that
Elianne’s faith was protected. Accordingly, Bruker’s free
exercise claimarising fromthese events cannot be resol ved on

summary j udgnent .

b. The Failure to Move Elianne to a Jewi sh Hone

Bruker next contends that defendants made no neani ngf ul

effort to place Elianne in a Jewi sh hone during her tine in
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foster care. Defendants respond with evidence that on June 26,
Perry began searching for a Jewi sh hone for Elianne and that her
supervi sor and the director of her office were aware of the
probl em and involved in the search. Bruker has raised a genui ne
i ssue of fact as to the reasonabl eness and the thoroughness of
these efforts until Decenber 1992, when the Appellate D vision
affirmed the Famly Court’s transfer order

Most of the evidence defendants present of their efforts to
find a Jew sh hone for Elianne during this time period is in the
formof Perry’ s notes and testinony. This evidence is
probl ematic, both because Bruker has raised serious questions
about Perry’'s credibility and because many of the notes
supposedl y docunenting the search for a honme for Elianne do not
appear to be contenporaneous docunents -- rather, they appear to
be summaries of the events of several weeks or nonths. Moreover,
def endant s’ evi dence suggests that Perry was not taking this
obligation particularly seriously. For exanple, defendants do
not explain why, if Perry knew by June 9 or 10 that Bruker wanted
El i anne transferred to a Jew sh hone once Elianne’s final
exam nations were conplete, she waited until the day after
El i anne’ s exam nations, June 26, to begin the search. Bruker
al so presents evidence that it may have been she, and not the
CWA, who got OHEL involved. Defendants offer no adm ssible

evi dence that they attenpted to contact other Jew sh foster care
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agenci es, or any evidence concerning the nunber of Jewi sh foster
care agencies in New York, the scarcity of Jewi sh homes, or the
CWA' s usual practices with respect to religious issues in foster
pl acenent .

In addition, the CWA opposed Bruker’s order to show cause in
the Fam |y Court, and appeal ed the Fam |y Court’s decision
ordering Elianne’'s transfer. The CWA was taking the position
during this time that Elianne should not be noved because it was
in her best interest to stay with Savoca. While the CWA may have
had a good-faith basis for believing that this was the case,
their opposition to her transfer calls into question the
t horoughness of their efforts to find her a Jew sh hone. The
fact that the CWA also attenpted to excuse Savoca’'s failure to
protect Elianne’s religion further suggests that Bruker’s
religious preference was not being taken seriously.

O course, plaintiff, not defendants, ultimately bears the
burden of offering adm ssible evidence to raise a genuine issue
of fact regarding the reasonabl eness of Perry’ s efforts. Bruker
has satisfied the requirenents of summary judgnent on this point,
based on the invol venent of Perry, contrary to the explicit order
of the Fam |y Court, the fact that Bruker herself may have
contacted the only Jewi sh agency whi ch becane involved in the
case, and the CWA's opposition to any transfer for Elianne.

Def endants have been unable to denonstrate any neani ngful effort
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on Perry’'s part to accommodate Bruker’s request for Elianne’ s
transfer.

However, Bruker has failed to raise a genuine issue of fact
as to the reasonabl eness of the nunicipal defendants efforts
after the Appellate Division's affirmance of the Fam |y Court’s
order on Decenber 22. After that point, the CWA's efforts to
find a Jew sh home for Elianne were conplicated by the agency’s
need to persuade her to return to the systemand by the
docunented difficulties they had in finding a Jewi sh famly which
woul d accept a troubl ed adol escent who was not interested in
participating in religious activities. Defendants have al so
presented evidence that their search for such a honme becane nore
thorough at this tinme, primarily through the participation of
CHEL, and that Elianne was in fact placed in several Jew sh hones
for considerable periods of tine. Mreover, defendants offer
evi dence, uncontested by Bruker, which indicates that both Bruker
and Elianne rejected several proposed hones, and that Elianne ran
away from Jewi sh hones several times. The search for a hone was
then interrupted by the decision by all parties to place Elianne
in the hospital. Wen she left the hospital, it appears to have
been the consensus that she should be placed in a group hone or
ot her therapeutic setting. The nunicipal defendants offer
evi dence that they sought several group homes for Elianne,

including a Jewi sh one which Bruker rejected.
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Wl der nmakes clear that the state’s efforts to accommodate
religious needs of parents and children are subordinate to the
best interests of the child. It is not unreasonable that during
this tinme period, the defendants involved in this case were
concerned with issues other than Elianne’s religion. Bruker
concedes that during this tinme period, her own primary concern
was ensuring that Elianne received adequate psychiatric care.

Def endant s have produced evidence that they continued to attenpt
to conply with the Appellate Division’s order. Despite the
deficiencies of Perry's prior efforts with respect to the
religion issue, it cannot be said that a concern for Bruker’s
religion should have trunped Elianne’s safety or psychol ogi cal
health during this time. For these reasons, Bruker has failed to
rai se an issue of fact as to the reasonabl eness of the CWA' s

efforts to find a Jewi sh hone for Elianne after Decenber 1992.

C. The “Deal” Which Resulted in Elianne’s Return to Foster
Care

Bruker contends that the CWA undercut the religious val ue of
El i anne’ s pl acenent in various Jewi sh honmes by enabling her to
visit the Catholic hone in which she was originally, inproperly
pl aced. Bruker also contends that the CWA directed OHEL to pay a
car service to take Elianne fromher foster hone to Susan
Savoca’ s hone whenever she wi shed. Bruker offers a letter from

OHEL addressed to defendant Little, seeking reinbursenent for the
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car service. The letter indicates that the service was
authorized by Terry Wal ker of the CWA's Bronx Field Ofice, and
that it was intended to take Elianne to the Bronx to attend
school, as well as on weekends.

Wi |l e Bruker has presented evidence raising an i ssue of fact
as to whether the CWA agreed to permt Elianne to see Savoca,
such action cannot constitute a violation of Bruker’'s First
Amendnent right. The CWA was at this tinme seeking to persuade a
runaway child to re-enter the foster care system To expect the
CWA to disregard the safety of such a child in favor of
protecting the parent’s subordinate constitutional rights would
turn Wlder upside-down. Moreover, Bruker does not raise a
genui ne i ssue of fact as to whether this “deal” caused her
injury. As the facts of this case reveal, Elianne denonstrated
t hat she was capabl e of running away and visiting Savoca whenever
she wi shed. She did not require the CWA's assi stance to do so.

Finally, plaintiff fails to raise a question as to whether
the car service was instituted in order to take Elianne to see
Savoca, rather than to take her to school. Accordingly, even if
the CWA's actions could constitute a violation of plaintiff’s

rights, this evidence would not support the claim
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d. Eli anne’ s Pl acenent in Boystown

Bruker’s first conplaint concerning Boystown is that the
agency viol ated the Decenber 1992 Appellate Division order by
accepting Elianne. But a “violation” of the Appellate Division
order is not necessarily a constitutional violation. The
Appel I ate Division based on state law its determ nation that
Eli anne’ s religion was not being protected. The First Amendnent
does not require, as the Appellate Division order did, that
El i anne be transferred to an agency run by individuals of her
faith; it requires only that the state make “reasonable efforts
to assure that the religious needs of the children” placed in
foster care are nmet during the period of that care. WIder, 848
F.2d at 1347.

Bruker al so contends that Boystown failed to provide Elianne
with a Jewi sh environnment. As described previously, Boystown has
produced adm ssi bl e evidence to show that it made efforts to
preserve Elianne’s Jew sh upbringing, primarily through the
efforts of Carolyn Novicoff. Bruker disparages Novicoff’s
religious credentials by |labeling her “extrenely reform” and
notes that during Passover, Boystown served pork and bread.
However, she does not assert that Elianne was served these foods.
Bruker also offers the affidavit of Rabbi M chael Panitz, who
states that a “child imrersed in a Christian surroundi ng cannot

learn a Jewi sh way of life.” That may be so, but the state’'s
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duty is not to replicate the religious atnosphere of the hone
fromwhich the child cane, but only to nake reasonable efforts to
accomodate the child s religious practices within the
constraints of the foster care system

Bruker al so argues that Boystown violated her free exercise
right by permtting Elianne to visit Savoca. She offers what
appear to be records from Boystown which illustrate that Elianne
was in frequent contact with Savoca during her placement with
Boystown and often stayed at Savoca’'s hone for the weekend. Such
activity does not give rise to a constitutional claim To say
that the state (or an organi zation acting on behalf of the state)
must nonitor all aspects of a foster child s behavior in order to
insulate the child fromany influence which may interfere with
the child s religious practices places a burden of vigilance upon
the state far greater than what Wlder or the First Amendnent
requi res. Bruker has presented no evidence that Boystown
permtted Elianne to visit Savoca in order to encourage her
burgeoning interest in Catholicism or that Boystown was even
aware that Savoca was Catholic. Wthout evidence that Boystown
was notivated by sone proselytizing purpose, it cannot be held
liable for permtting Elianne the sane freedomto visit her
friends that other foster children enjoyed.

The troubling issue with respect to Boystown is the fact

that the agency enrolled Elianne in a Catholic high school.
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Wi |l e placenent of a child at a parochial school would not, in
all cases, constitute a failure on the part of the state to
accomodate the parent’s and child’ s religious beliefs, Bishop
Loughlin’ s handbook suggests that part of the school’s mssion is
to inculcate Christian values. And it does appear that Elianne
took at | east one mandatory class with a Christian focus (her
“Religion 10" class sophonore year). Boystown offers no
expl anation for why it chose a Catholic school rather than a
public high school

Boyst own argues that the damage to Elianne’s faith had been
done before she arrived at Boystown. Elianne entered Boystown at
age sixteen, tw years after she had entered the state’ s custody.
She had al ready beconme interested in Catholicism had questioned
Savoca about it, and had indicated that she wished to attend nass
when she lived at Edwin Goul d. However, the fact that others had
previously failed to protect Elianne’ s religion does not absol ve
Boystown of its duty to do so. Nor does it prove that placing
Elianne in a Catholic high school for two years had no effect on
her religious orientation. Wether such placenent was
reasonabl e, and whether significant Catholic influence occurred
as a result of it, are questions of fact for the jury.

Bruker raises a genuine issue of fact as to Boystown’s
efforts to accommopdate her religion. She also raises issues of

fact respecting the nunicipal defendants’ supervision of
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El i anne’ s pl acenent at Boystown. However, Bruker has presented
no evi dence as to which CWA enpl oyees were responsi ble for

El i anne’ s case at this point.

3. Liability of the Muinicipal Defendants

a. The Gty and Its Agencies and Oficials

In order to succeed on her clains against the Cty and its
agencies, as well as Little and Perry in their official
capacities, Bruker nust show that the violations of her
constitutional rights occurred pursuant to “a policy statenent,
ordi nance, regulation, or decision officially adopted and
pronmul gated by [the nunicipality s] officers . . . [or] pursuant
to governnmental ‘custom even though such a custom has not
recei ved formal approval through the body’ s official

deci si onmaki ng channels.” Mnell v. Dep’'t of Social Servs., 436

U S 658, 690-91 (1978). See also Hafer v. Melo, 502 U S 21, 25

(1991) (holding that a 8§ 1983 cl ai m brought against a state

enpl oyee in his official capacity is a claimagainst the state).
Bruker can fulfill this requirenent in several different ways.
By proof of an officially adopted rule or w despread, informal

custom Bruker can show “a deliberate government policy of

failing to train or supervise its officers.” Anthony v. Gty of

New York, 339 F.3d 129, 140 (2d Cr. 2003). See also Cty of

Canton, Chio v. Harris, 489 U S. 378, 388-89 (1989). Bruker can
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al so show that the allegedly unconstitutional action was “taken
or caused by an official whose actions represent official

policy.” Jeffes v. Barnes, 208 F.3d 49, 57 (2d G r. 2000).

However, “only those municipal officials who have ‘fi nal
pol i cymaki ng authority’ may by their actions subject the

government to § 1983 liability.” City of St. Louis v.

Praprotnik, 485 U S. 112, 123 (1988). 1In addition to
establishing that a policymaker ordered a subordinate’ s deci sion,
a plaintiff can show nunicipal liability by denonstrating that
“the policymaker was aware of a subordinate’ s unconstitutiona
actions, and consciously chose to ignore them effectively

ratifying the actions.” Amesty America v. Town of West

Hartford, 361 F.3d 113, 126 (2d Cr. 2004).

Finally, while a “single incident alleged in a conplaint,
especially if it involved only actors bel ow the policynmaki ng
| evel, generally will not suffice to raise an inference of the

exi stence of a customor policy,” Dwares v. City of New York,

985 F.2d 94, 100 (2d Cr. 1993), the Second Circuit has noted, in
the context of police brutality clainms, that “a single, unusually
brutal or egregi ous beating adm nistered by a group of munici pal
enpl oyees may be sufficiently out of the ordinary to warrant an
inference that it was attributable to i nadequate training or
supervi sion anounting to deliberate indifference or ‘gross

negligence’ on the part of officials in charge.” Turpin v.
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Mailet, 619 F.2d 196, 202 (2d Cr. 1980) (citing Omens v. Haas,

601 F.2d 1242 (2d Gir. 1979)).

Bruker has offered no evidence that any of the actions of
whi ch she conpl ai ns occurred under the auspices of an offici al
policy. |Indeed, the parties agree that the CWA' s established
policy is to require all foster care agencies with which it
contracts to neet the religious needs of the children referred to
them Simlarly, Bruker has failed to proffer any evidence of an
i nformal custom which was tolerated or tacitly endorsed by those
in charge. And Bruker produces no evidence of the Cty’s
policies of training and supervi sion.

Bruker argues that Conm ssioner Little s participation in
t hese events supports a determnation that the Cty should be
held liable for her injuries. She offers the follow ng evidence
of Little s involvenent. She wote nunerous |etters and pl aced
many tel ephone calls to Little personally. Her New York State
Assenbl yman, QA iver Koppell, spoke to Little about the matter,
and Little told Koppell that the CWA was |ooking into it. Little
responded to Bruker’'s letters at |least once. In a letter dated
Septenber 17, 1992, Little stated: “I have carefully reviewed the
activities of nmy staff and find they have fully conplied with
departnental guidelines.” He also stated that the CWA nade
repeated attenpts to transfer Elianne to a Jewi sh foster care

agency or a Jewi sh hone. He noted that Elianne expressed a w sh
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not to be noved, which was supported by her therapists, who
stated that such a nove would not be in her best interests. He
al so stated that the CWA had been advi sed that Elianne was
attending Jewi sh services and that her foster famly was enabling
her to observe Jewi sh dietary laws. He concluded by urging
Bruker to work with her |awers to resolve the case. Finally,
Bruker contends that Little personally instituted the car service
to take Elianne to Savoca. This last assertion is not supported
by any evi dence.

For several reasons, Bruker’'s evidence is insufficient to
denonstrate that Little made a consci ous choice to countenance
viol ations of Bruker’'s free exercise rights. First, fromhis
letter it is clear that Little becanme famliar with the facts of
Elianne’s case well after the initial placenment decision had been
made. He was not involved with the case fromthe begi nning, such
that he could be said to have directed or inplicitly ratified
Perry’ s behavi or throughout.

Second, Perry’s actions were not so obviously incorrect that
Little should have been i medi ately aware that Bruker’s rights
were being violated. 1In 1992, as now, the state’'s obligations
under Wlder were not entirely clear. Plaintiff has pointed to
nothing in the CWA's files which should have made it plain to
Little that Perry had thoroughly disregarded plaintiff’s

religious preferences. Unlike a case such as Amesty Anerica,
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where the chief of police was alleged to have directly observed
his officers’ excessive use of force on protestors, see 361 F.3d
at 128, or Owen, in which the plaintiff clainmed that he had been
assaul ted by a large group of correctional officers, see 601 F.2d
at 1245, the state’'s failure to reasonably accommopdate a foster
child s religious practices was not readily apparent to an
enpl oyee of the CWA who has had no direct involvenent in the
case.

Finally, while it is disturbing that Perry was not
repri manded or renoved as Elianne’s caseworker after the Famly
Court determ ned she had submitted fal se informati on and shoul d
no | onger have any direct contact with Elianne, “nere negligence
or bureaucratic inaction” by an individual wth policynmaking
authority is insufficient grounds to attribute liability to a

muni ci pality. Amesty Anerica, 361 F.3d at 128.

Bruker has offered no evidence to suggest that Little’'s
i naction was a deliberate response to a known or suspected
violation of her constitutional rights. At nost, he was aware
t hat Bruker wanted Elianne noved to a Jewi sh hone and that she
bel i eved her rights were being disregarded. To attribute
liability to the City based on this mninmal |evel of
participation by the Comm ssioner of the CWA woul d evade the

requi renent that Bruker “denonstrate that, through its deliberate

conduct, the nmunicipality was the ‘noving force’ behind the
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injury alleged.” Bd. of County Commrs v. Brown, 520 U. S. 397,

404 (1997). \Wile Bruker has raised a genuine issue of fact as

to whether a single enployee, Perry, violated her rights, “a
muni ci pality may not be held |iable under 8§ 1983 sol ely because
it enploys a tortfeasor.” |[d. at 403.

Accordingly, sunmary judgnment on Bruker’'s free exercise
claimis granted to the City of New York, the Gty of New York
Departnment of Social Services, the HRA, the CWA, and Little and

Perry in their official capacities.

b. Conmmi ssioner Little

Bruker al so sues defendant Little in his personal capacity.
“[P] ersonal involvenent of defendants in alleged constitutional
deprivations is a prerequisite to an award of damages under

§ 1983.” Moffitt v. Town of Brookfield, 950 F.2d 880, 885 (2d

Cir. 1991) (quoting MKinnon v. Patterson, 568 F.2d 930, 934 (2d

Cr. 1977)). Courts have articulated five types of activities

whi ch can suffice to support a show ng of personal invol venent:
(1) the defendant directly participated in the alleged
constitutional violation; (2) the defendant failed to renedy the
violation after learning of it through a report or appeal; (3)

t he defendant created or continued to tolerate a policy or custom
under which the violation occurred; (4) the defendant was

“grossly negligent” in supervising subordi nates who conmtted the
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violation; and (5) the defendant displayed “gross negligence” or
“deliberate indifference” to the plaintiff’s rights “by failing
to act on information indicating that unconstitutional practices

[were] taking place.” Wight v. Smth, 21 F.3d 496, 501 (2d Cr

1994) (quoting McCann v. Coughlin, 698 F.2d 112, 125 (2d Cr. 1983)).

For the sanme reasons that Bruker cannot inpute liability to
the Gty and its agencies based on Little’s involvenent in this
case, she cannot show that Little was personally involved in
violation of her rights. She has presented no evidence that
Little s inaction amounted to deliberate indifference. Again,
while it is troubling that Perry continued to work on this case
despite the Family Court’s determ nation that she had |ied and
shoul d not have contact with Elianne and despite evidence that
she had physically threatened plaintiff, plaintiff presents no
evi dence suggesting that Little was aware of these events. The
letter fromLittle upon which plaintiff relies was witten before
the Fam |y Court’s determ nation that Perry had |ied. Moreover
Little's failure to supervise Perry does not rise to the level of
“gross negligence” sufficient to justify hol ding himpersonally
liable for her actions.

Bruker al so noves for a default judgnment against Little,
argui ng that no appearance has been entered for himin his
personal capacity. This appears to be incorrect. The notice of

notion of the nunicipal defendants was made in behalf of all of
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the Gty s agencies and enpl oyees, including Little. Bruker
appears to be primarily concerned that the nunicipal defendants
were unable to give her an accurate address for Little's executor
or widow. Because Bruker has failed to produce evidence raising
an issue of fact as to Little’ s involvenent in these events, it

is not necessary to resolve that matter.

C. Dol ores Perry

Perry argues that the doctrine of qualified imunity shields
her fromany liability in this case. Qualified immunity protects
government officials fromsuits for civil damages for perform ng
di scretionary functions “insofar as their conduct does not
violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known.” Harl ow v.
Fitzgerald, 457 U S. 800, 818 (1982).

As noted in the previous opinion, the requirenent that the
state not totally ignore the expressed religious preferences of
parents and children interacting with the foster care system was
clearly established by 1992. See Bruker, 92 F. Supp. 2d at 270.
The fact that the precise nature of Wlder's “reasonable efforts”
was not clearly established in 1992, see id., does not permt a
state enpl oyee to do absolutely nothing. Bruker has raised an

I ssue of fact as to whether Perry did anything to fulfill the

state’s duties under Wlder when Elianne was initially placed and
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while she was living with Savoca. Accordingly, Perry has failed
to show that qualified immunity should shield her fromliability

in this case.

B. Subst anti ve Due Process

Count Five alleges that defendants viol ated Bruker’s
substantive due process rights to famly privacy and
confidentiality by giving a copy of the neglect petition to the
media and to Elianne’s attorney, Panela Liapakis. Bruker
contends that this was a violation of the Constitution and of
state law. Bruker is probably referring to N Y. Famly Court Act
8§ 166, which provides that Family Court records shall not be open
to “indiscrimnate public inspection.”

Even assum ng that a private party has standing to sue for a
violation of this state |law, or that such a disclosure could rise
to the level of a constitutional violation, Bruker has offered no
evi dence of when the petition was disclosed or who disclosed it.
Bruker has failed to raise a genuine issue of fact in support of

one of the essential elenents of this claim See Celotex, 477

U S at 322-23.

Mor eover, Bruker has failed to offer any evidence which
woul d support a finding that the nunicipality should be held
responsi ble for the purported violation, or that Perry or Little

were personally involved in the disclosure of the petition.
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Accordi ngly, she cannot hold any of these defendants |iable under
§ 1983 for this alleged violation of her constitutional rights.
For these reasons, defendants’ notion for sunmary judgnent

on Count Five is granted.

C. Pr ocedural Due Process

Bruker contends that Elianne was renoved from her custody
W thout a pre-deprivation hearing. Odinarily, an analysis of
this type of claimfocuses on whether the state can denonstrate
that at the time of the renoval, it had an objectively reasonabl e
basis for concluding that the child in question was in immnent
danger. Only the presence of such energency circunstances
justifies removing a child without first obtaining parental

consent or judicial approval. See, e.qg., Yuan v. Rivera, 48 F

Supp. 2d 335, 344-45 (S.D.N. Y. 1999). However, Bruker’'s claimis
conplicated by several unusual circunstances.

Unl i ke nost renoval s which occur prior to a hearing, the
removal of Elianne was not the result of unilateral action by the
CWA, but rather the result of an order by the Fam |y Court judge
in response to Elianne’s refusal to return home. |In other words
the court, and not the defendants whom Bruker is suing, nade the
deci sion which may have deprived her of her liberty interest.

More directly, Bruker did not object to Elianne s renoval on

June 9 or to the fact that she did not receive a pre-deprivation
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hearing. On June 9, Bruker’s attorney responded to Elianne’s
stated desire not to return hone by remarking that while she saw
no reason why Elianne should not return hone, she al so understood
that it was Elianne’s choice. She then requested a post-
deprivation hearing and a placenment which would enable Elianne to
see her therapist and to conplete her final exam nations. Judge
Martinez’s order for renoval was therefore a response to the
apparent consensus of all of the parties that Elianne should
enter foster care for the tine being. Bruker received a pronpt
post - deprivation hearing, which conmmenced two days after the
renmoval and concl uded ei ght days after the renoval with a finding
in her favor. Bruker cannot contend that she was deprived of a
liberty interest when, through her attorney, she consented to the
deprivation and recei ved adequat e post-deprivation review.

Finally, Bruker again faces the difficulty of assigning
liability to these defendants. She has not shown that the
removal occurred pursuant to a policy or custom or that it was
the result of inadequate training or supervision. Neither has
she shown that Little or Perry were personally involved in the
June 9 decision to renove Elianne.

Bruker al so appears to argue that the Fam |y Court’s June 5
order, remanding the children to the CWA's custody, was itself a
due process violation. But the record is clear that A lison was

already in foster care at that tinme and that Elianne did not
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| eave Bruker’s custody until after the hearing on June 9. Bruker
has failed to articulate what injury she could have suffered from
the nere fact that the CWA obtained an ex parte order, when she
had an opportunity to appear before the court four days later.

For these reasons, defendants’ notion for sunmary judgment

on Count Six is granted.

D. State Law d ai ns

Bruker’s negligence clains are not well-delineated. |nsofar
as she argues that any of the defendants is liable for negligent
supervision, training, or hiring, she offers no evidence of what
def endants’ supervision, training, and hiring policies were.

W thout such evidence, she cannot raise an issue of fact
regardi ng whet her her injuries were caused by these problens,
rat her than the independent acts of various unnanmed City

enpl oyees. Accordingly, these clainms are disni ssed for |ack of
evi dence necessary to support their essential elenents. See
Celotex, 477 U.S. at 322-23.

Bruker appears to base her clains of negligence and gross
negl i gence on defendants’ failure to provide Elianne with
required therapy and failure to supervise Elianne while she was
in foster care. But just as Bruker |acks standing to assert

constitutional clains based on allegations of injury to her adult
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daughter, she cannot conplain of defendants’ alleged breach of
duty to Elianne. Only Elianne may assert such cl ai ns.

To the extent that Bruker seeks recovery based on ot her
negli gent acts of defendants, she fails to articul ate what those
clainms m ght be, or how the evidence she has presented
est abli shes the essential elenents of those clains.

Bruker’s claimfor intentional infliction of enotional
distress also fails. To prove intentional infliction of
enotional distress under New York |law, a plaintiff nmust show that
the defendant’s conduct is “so outrageous in character, and so
extrenme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable

inacivilized society.” Mrtin v. Gtibank, N. A, 762 F.2d 212,

220 (2d G r. 1985) (quoting Fischer v. Mloney, 43 N.Y.2d 553,

557 (1978)). A plaintiff nust al so produce evidence whi ch shows

t hat the defendants’ conduct was “especially calcul ated to cause

mental distress of a very serious kind.” Rooney v. Wtco

Corp., 722 F. Supp. 1040, 1045 (S.D.N. Y. 1989) (quoting G een v.
Lei bowi tz, 118 A.D.2d 756, 500 N.Y.S.2d 146 (2d Dep’'t 1986)).
Bruker has failed to specify what conduct by any defendant rises
to the level of truly outrageous conduct, or how any conduct on
defendants’ part was primarily notivated by a desire to cause her
mental distress. “[When the facts, viewed in the |Iight nost

favorable to the noving party, fail to state a | egal clai munder
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applicable law, sumary judgnent dismssing the claimis

appropriate.” Bryant v. Mffucci, 923 F.2d 979, 984 (2d G r

1991).
1. Bruker’s Modtions
A Motion for Summary Judgnent
Bruker noves for partial sunmary judgnment. She argues that
she has proved defendants’ liability on all of the counts of the

conplaint and that the trial should be limted to the question of
damages.

As outlined above, Bruker has raised an issue of fact with
respect to whether Perry and Boystown viol ated her free exercise
right. However, she has not shown that she is entitled to
judgnment as a matter of |aw on these clains or on her other
clainms. Accordingly, her notion for summary judgnent is deni ed.

B. Mbtion for Reconsideration of Judge Pitman's Ruling on the
Mbtion to Anend the Conpl ai nt

Bruker’s second anended conplaint includes all of the clains
whi ch Judge Pitnman deni ed Bruker | eave to plead. Bruker argues
that she may still seek to add these clains, because | never
rul ed on an order to show cause which she filed in August 2003,
seeking revi ew of several of Judge Pitman’s rulings, including

his denial of her nmotion to anmend. That is not correct; at oral
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argunment on Septenber 11, 2003, | refused to overturn Judge
Pitman’s rulings.

At any rate, Bruker has not shown that Judge Pitman’s
refusal to permt her to add clains to the conplaint was
erroneous. Because the Family Court found Bruker guilty of
negl ecting Elianne, Bruker cannot show that the City’'s
interference with her custody of her daughter was wongful, which
woul d be a required elenment of a claimof tortious interference
W th custody. As Judge Pitman noted, Bruker failed to plead her
claims of fraudul ent conceal ment and fraudul ent m srepresentation
with particularity. And as Judge Pitman correctly observed,
there is no “tort of outrage” in New York |aw.

Bruker al so sought |eave fromJudge Pitnan to allege a claim
of violation of her substantive due process rights, arising from
a “deal” which the municipal defendants nade with Elianne and
al so a grievance about a series of letters fromElianne s | awer,
Panel a Li apakis, threatening to sue the Gty if it settled the
negl ect case with Bruker. Judge Pitman’s refusal to permt
Bruker to add this claimwas based in large part on the prior
determ nation that Bruker could not state a substantive due
process cl ai m because she had consented to the continued remand
of Elianne after the conclusion of the § 1028 hearing in Famly

Court. See Bruker, 92 F. Supp. 2d at 266-67. Bruker argues that

evi dence shows that she did not voluntarily agree to Elianne’s
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remand; rather, the CWA coerced her into |leaving Elianne in the
CWA' s custody by threatening to keep Allison indefinitely.
Essentially, Bruker is noving to reargue an issue originally

decided in March 2000. This nmotion is untinely.

C. Motion to Anend to Reinstate Counts of the Anended Conpl ai nt

Bruker al so seeks | eave to anend the second anended
conplaint to reinstate Counts Two and Three of the anended
conpl aint, arguing that discovery has reveal ed a substanti al
evidentiary basis for these clains. Count Two alleged that the
CWA, Little, the CHB, and Perry failed to properly supervise
Savoca and failed to intervene when informed of Savoca's failure
to care adequately for Elianne. This count was dism ssed because
Bruker had no standing to conplain of injuries sustained by
El i anne and had stated no claimof injury to herself. See
Bruker, 92 F. Supp. 2d at 266. Count Three alleged that the CWA
Little, Perry, the CHB, and Boystown failed to provide services
to Bruker which would enable her to rebuild her relationship with
her daughter. This count was disnm ssed on the ground of
col |l ateral estoppel and because Bruker had no constitutional
right torely on the state to reunite her famly. [d. at 271

Therefore, her notion to anend i s deni ed.

53



D. Request for an Order Curtailing Defendants’ Presentation of
Evi dence at Tri al

In the alternative to her notion for sunmary judgnent,
Bruker asks that the municipal defendants be precluded from
offering a factual defense against her clains, and asks for a
finding that she has made “a prina facie show ng of causation of
fact.” The basis for this request is defendants’ purported
failure to respond to certain of Bruker’s discovery requests.
Specifically, Bruker contends that defendants have failed to
produce the Bronx Legal Correspondence Files, which she believes
contain evidence of Elianne’s attorney’s threat to sue the City,
whi ch all egedly caused the City to renege on its agreenment with
Bruker for Elianne’ s voluntary placenent.

Def endants respond that Bruker is seeking to reargue issues
deci ded by Judge Pitman during discovery. At any rate, these
docunents relate to Bruker’s substantive due process claim which
Judge Pitman correctly denied her |eave to plead. Accordingly,

plaintiff’s request is denied.

E. Est abl i shnent Cause Vi ol ati ons

Bruker makes several argunents in her opposition papers
concerni ng defendants’ alleged violations of the Establishnent
Cl ause. Qpposition to a notion for sunmary judgnment is not the
appropriate tine to raise clains for the first tine. Mreover,

Bruker has not offered evidence that raises issues of fact as to
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def endant s’ supposed Establishnment C ause violations. |Insofar as
her argunments can be construed as a notion to anend the conpl ai nt

to add such clains, that notion is deni ed.

CONCLUSI ON

For the foregoing reasons, the nunicipal defendants’ notion
for sunmmary judgnment is granted in its entirety as to the Cty of
New York, its agencies, and Comm ssioner Little. The notion is
granted in part as to defendant Perry, and denied with respect to
Bruker’s free exercise claimagainst Perry arising fromPerry’s
initial placement of Elianne in Savoca’s honme, Perry’s
supervi sion of the placenent, and Perry' s efforts, if any, to
transfer Elianne to a Jewi sh honme prior to Decenber 22, 1992.
Boystown’s notion for sunmary judgnment is denied with respect to
Bruker’s free exercise claimarising fromBoystown’s enrol | nent
of Elianne in a Catholic high school, and granted with respect to

plaintiff’s other clains agai nst Boyst own.

SO ORDERED

Dat ed: New Yor k, New Yor k
Sept enber 29, 2004

M Rl AM GOLDIVAN CEDARBAUM
United States District Judge
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